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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G. R. Case No. 1562/2016 

U/s 341/294/392/323 I.P.C 

                                                 

STATE 

-Vs- 

Kutub Ali 

……….Accused 

                    

  PRESENT:  Smt. Z. Chaliha, A.J.S. 

                    Nalbari, Assam 

 

For the Prosecution: Mr. H. Sarma  …… Learned A.P.P. 

For the Defence: Junu Barman  …… Learned Defence Counsel. 

 

Evidence recorded on: 1.08.17, 21.10.17, 14.11.17, 22.02.18. 

Argument heard on: 15.03.18 

Judgment delivered on: 29.03.18 

 

JUDGMENT 

1. The prosecution case in brief is that the informant Diganta Barman lodged an 

ejahar with Belsor P.S, on 07.10.2016 alleging inter-alia that on 5.10.16 at 

around 8:30 pm, the accused Kutub Ali through his phone number 76768939 

rang his father Ajit Barman and called him to his home in regard to some 

important discussion.  Accordingly Ajit Barman went to the house of the 

accused and on seeing him, the accused grabbed a meat cutting dao from 

Atowar Ali’s shop and attacked him on his head and caused grievous injury to 

him and snatched and took away Rs 40000 from his possession . On hearing 

commotion the local people  assembled at the site   and on seeing them the 

accused fled from there. Thereafter the public took the victim to Chamata 

medical and therefrom he was referred to GMCH. snatched away a sum of Rs. 

40,000/- from him and fled away. Hence the case. 
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2. That on receipt of the ezahar at the P.S, it was registered as Belsor P.S case 

No. 207/16 u/s 326/392 I.P.C. On the basis of the ‘ezahar’, police started 

investigation and after completion of investigation finding prima facie 

materials against the accused Kutub Ali, the police submitted the case in 

Charge-sheet U/s 341/294/392/323 of I.P.C. vide Charge-sheet no. 143/16 

dated 31.10.16. 

3. That on submission of the charge-sheet it was accepted and cognizance was 

taken U/s. 341/294/392/323 I.P.C. by this court.  As the accused person was 

on police bail at the stage of investigation, summon was issued to him and on 

his appearance he was allowed to go on court bail to face the trial. 

4. That copy was furnished to the accused person and on finding prima facie 

materials of offence, charge was framed  for offence u/s 341/294/392/323 

IPC which was read over and explained to the accused person, to which  he  

pleaded not guilty and claimed to be tried.  

5. That in the course of hearing, the prosecution side examined 5 nos. of 

witnesses. The prosecution side marked and exhibited 3 nos. of documents.  

The accused was examined u/s 313 CrPC.  The defence case is of total denial 

and they declined to adduce any evidence. 

 

6. Points for determination :- 

I. Whether the accused person on 6.10.16 at around 8:30 pm at 

village Amani under Belsor P.S., wrongfully restrained the 

informant’s father/victim and thereby committed offence punishable 

u/s 341 I.P.C? 

II. Whether the accused person on the aforesaid date, time and place 

scolded the victim by using obscene words and thereby committed 

offence punishable u/s 294 I.P.C? 

III. Whether the accused person on the aforesaid date, time and place 

committed robbery and wrongfully restrained and voluntarily 

caused hurt to him and thereby committed offence punishable u/s 

392 I.P.C? 
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IV. Whether the accused person on the aforesaid date, time and place 

voluntarily caused hurt to the victim by attacking him with dao and 

thereby committed offence punishable u/s 323 I.P.C? 

 

7. Discussion, Decision and Reasons thereof:- 

  Heard arguments of both sides. Perused the Case Record. My findings are as  

  follows: 

8. In the instant case the prosecution examined the informant Diganta Barman 

as Pw 1. Pw 1 in his evidence deposed that one year ago at around 8:30 pm, 

he along with his father was at a marriage function. A phone call came to his 

father and he went outside. 10 minutes later  a person informed him that 

accused Kutub Ali had assaulted his father with a dao. He went to the site but 

by then  fellow villager  Gaurab Barman had already shifted him to 

hospital.his father was already shifted to hospital. He further states that  his 

father told  him that the accused had attacked him with dao.  On the 

following morning he lodged ezahr against the accused person at Belsor P.S. 

Ext 1 is the ezahar lodged by Pw 1 at Belsor P.S, wherein his signature is 

exhibited as Ext 1(1). 

Pw 1 in his cross revealed that he did not witnessed the said incident and 

that he along with his father Ajit went to attend a wedding at Nilkanth’s 

house on the day of the alleged incident and went on to state that a phone 

call came to his father before his father went outside. Pw 1 further stated 

that he had lodged the ezahar on the next day of occurrence. In his cross he 

denied the suggestions put to him. 

9. Pw 2 – Reena Barman deposed in her evidence that on 5.10.16 at around 

8:30 pm, Ajit was standing in front of a shop outside their house when Kutub 

Ali came to him and argued with him and later on Kutub – armed with a 

mutton cutting knife grabbed Ajit by his chest and dragged him in front of an 

another shop and stabbed him on his head and pushed him to the ground. 

Pw 2 further deposed that Kutub took out Rs. 40,000/- from Ajit’s shirt pocket 

and thereafter fled away. Pw 2 went on to state that Kutub armed with knife 



    G.R. 1562/16 

 

4 

` 

threatened her and other co-villager not to come near him. Ajit Barman was 

later taken to GMCH for treatment. 

Pw 2 in her cross revealed that the alleged incident took place at P.W.D road 

in front of their house which is a busy road and went on to state that police 

did not seized any knife and that Ajit was bleeding profoundly and his clothes 

were drenched with blood and police had seized Ajit’s blood stained clothes. 

Pw 2 deposed that Ajit and Kutub had argued for around 10 minutes and 

around 10 persons gathered at P.O. Pw 2 revealed that police had recorded 

her statement on 6.10.15 at around 11:30 am. She denied the suggestions 

put to her. 

10. Pw 3 – Ajit Barman deposed in his evidence that on 5.10.16 at around 8:30 

pm, Kutubuddin called him to Palla road and when he reached there, Kutub 

argued with him and later on grabbed a fish cutting dao and inflicted blows 

on the back of his head and as a result Ajit fell down on the road and later on 

was taken to hospital by local public. Pw 3 deposed that Kutub tore his shirt 

pocket and took away Rs. 40,000/- from him. 

Pw 3 in his cross revealed that he and Kutub argued for around 2-3 minutes 

and that P.O is at P.W.D road, which is a busy road and nearby there were 

shops of Khargeswar Barman, Atowar Rahman and Hareswar Barman and 

that no other person was present at P.O at the time of their argument. Pw 3 

revealed that police did not seized the fish cutting dao from P.O and went on 

to state he sustained cut injuries on his head and his clothes were drenched 

with blood which was seized by police. Pw 3 deposed that Dhrubajyoti 

Barman and Hitesh Deka took him to hospital and that police had recorded 

his statement. 

11. Pw 5 – is the I.O and his evidence is of routine in nature, depicting the 

various stages of investigation. 

12. The learned counsel for the prosecution in his argument that   had succeeded 

in proving the guilt of the accused beyond shadow of any doub. 

13. On the other hand the learned counsel for the accused submitted that the 

prosecution had failed to examine any independent witnesses and only  

witnesses examined by the prosecution are  related witnesses and as such 
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their evidence cannot be relied upon. He further submitted that the 

prosecution had failed on vital aspects of the case such as non-examination 

of the medical witness and no seizure of the weapon of offence by the I.O. 

14. Before, discussing the evidence on record, let me first and foremost address 

the contentions raised by the learned defence counsel in regard to evidentiary 

value of related witnesses and defect in investigations. 

15.         Related  Witnesses : 

16. The first contention relates to the credibility of PW1 and PW2. It was 
submitted that PW1 and PW2 were related witness being the son and 
wife of the victim PW3. It was said that as they were interested wit-
nesses, their testimony lacks credibility. The difference between a re-
lated witness and an interested witness  was elaborately brought for-
ward out in State of Rajasthan v Kalki,( 1981),2 SCC 752 It was 
held  “True, it is, she is the wife of the deceased; but she cannot be 
called an “interested” witness. She is related to the deceased. “Relat-
ed” is not equivalent to “interested”. A witness may be called “interest-
ed” only when he or she derives some benefit from the result of a liti-
gation; in the decree in a civil case, or in seeing an accused person 
punished. A witness who is a natural one and is the only possible eye-
witness in the circumstances of a case cannot be said to be “interest-
ed”.Again in Masalti v. State of U.P. [AIR 1965 SC 202] the Honble Apex 
Court observed: (AIR pp. 209-10, para 14) "14. But it would, we think, 
be unreasonable to contend that evidence given by witnesses should 
be discarded only on the ground that it is evidence of partisan or inter-
ested witnesses. ... The mechanical rejection of such evidence on the 
sole ground that it is partisan would invariably lead to failure of justice. 
No hard-and-fast rule can be laid down as to how much evidence 
should be appreciated. Judicial approach has to be cautious in dealing 
with such evidence; but the plea that such evidence should be rejected 
because it is partisan cannot be accepted as correct. In Amzad Ali @ 

Amzad Kha and Ors. v. State of Assam decided on 22.07.2003 it was ob-

served "In respect of reliability of related witness, there is no rule or 

any presumption that the evidence of a related witness will always 
be an interested one or that such witness will have only a hostile atti-
tude towards the accused facing trial”. More recently, in Waman v. 
State of Maharashtra, (2011) 7 SCC 295 the Apex  Court dealt with the 
case of a related witness (though not a witness inimical to the assail-
ant) and it was held  “It is clear that merely because the witnesses are 
related to the complainant or the deceased, their evidence cannot be 
thrown out. If their evidence is found to be consistent and true, the 
fact of being a relative cannot by itself discredit their evidence. In oth-
er words, the relationship is not a factor to affect the credibility of a 
witness and the courts have to scrutinise their evidence meticulously 
with a little care.”  
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17. From the catena of decisions of the hon’ble Supreme Court, it is now 
well settled that the evidence of witness cannot be discarded merely 
on the ground that he is a related witness, if otherwise the same is 
found credible. The witness could be a relative but that does not mean 
his statement should be rejected. In such a case, it is the duty of the 
court to be more careful in the matter of scrutiny of evidence of the in-
terested witness, and if, on such scrutiny it is found that the evidence 
on record of such interested witness is worth credence, the same 
would not be discarded merely on the ground that the witness is an in-
terested witness. Caution is to be applied by the court while scrutinis-
ing the evidence of the interested witness. 

18. Defect in investigation: 

19. Another contention raised by the learned defence counsel is that the 

knife with which the victim was allegedly assaulted has not been seized 
by the police and sent for forensic examination to ascertain whether 
the same had blood marks of the victim. Undoubtedly the non-seizure 
of the weapon of offence by the investigating officer is a serious lapse 
on his part but the question here is that whether due to lapse in inves-
tigation, should discredit the entire prosecution. The law on this issue 
is well settled that the defect in the investigation by itself cannot be a 
ground for acquittal. The Hon’ble Supreme Court in C. Muniappan 

and Ors. v. State of Tamil Nadu, 2010 (9) SCC 567 held “that 
where there has been negligence on the part of the investigating agen-
cy or omissions, etc. which resulted in defective investigation, there is 
a legal obligation on the part of the court to examine the prosecution 
evidence de hors such lapses, carefully, to find out whether the said 
evidence is reliable or not and to what extent it is reliable and as to 
whether such lapses affected the object of finding out the truth. There-
fore, the investigation is not the solitary area for judicial scrutiny in a 
criminal trial.” 

20. Now, on the touchstone of the aforesaid discussions, let me scrutiny 
the testimony of PW1, PW2 and PW3. PW1 had stated that on the day 
of incident he and his father PW3 were in a marriage function and his 
party went out of the marriage on receiving a call from someone. After 
ten minutes he was informed that accused Kutub Ali had attacked Pw3 
with knife. He further stated that on one Gaurab Barman had taken 
PW3 to hospital but surprisingly PW3 had stated that Dhrubajyoti Bar-
man and Hitesh Deka had taken him to hospital. From his evidence it is 
clear that he is not an eye witness of the incident nor from his evi-
dence it could be found that he reached the P.O and met the victim 
immediately. PW1 had stated that just before the occurrence he and 
the victim PW3 were together at a marriage function but PW3 in his 
evidence did not utter a word that he was at a marriage function with 
PW1. This being the position, the testimony of PW1 that his father 
PW3 told him that accused had assaulted him with knife is hardly con-
vincing.  
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21. PW2   who is the wife of the victim claims to be the eye witness of the 
occurrence. She stated that at the relevant time, when her husband 
was standing in their gateway, the accused person attacked him with a 
mutton cutting knife and also took away Rs 40000 from his pocket. She 
stated that the accused person picked up the knife from a nearby mut-
ton shop  and threatened her  and others not to come forward to help 
PW3  

22. .As the said witness had claimed to be the eyewitness of the occur-
rence let me analyse her evidence side by side with the evidence of the 
victim PW3. According to PW3 the occurrence took place at Palla road 
and nowhere did he state at the time of occurrence PW2 was present 
at the place of occurrence, that the occurrence took place in his gate-
way. Therefore the evidence of PW2 that see had seen the accused hit-
ting her husband with knife and taking away Rs 40000 from him, also 
appears to be doubtful.  

23. The testimony of PW1, PW2 and PW3 appears to suffer from serous 
defect to rely on it. It is also found from the evidence on record that 
there were independent persons at the place of occurrence who took 
the victim to the hospital but surprisingly prosecution has not exam-
ined of the  such independent person and the  PW4  who is single in-
dependent witness examined by the prosecution did not support its 
case. 

24.  It appears from the evidence on record that prosecution had created a 
strong suspicion against the accused person, however suspicion no 
matter how strong cannot take the place of proof.  

   

 

  

 

 

 

 

             ORDER 

Hence considering the above discussions, the accused Kutub Ali is not found 

guilty for offence u/s 341/294/392/323 I.P.C and is accordingl acquitted and set at 

liberty forthwi 

th - 
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(i) The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

(ii) Seized articles, if any are to be disposed off as per Sec 452 Cr.Pc. 

(iii) Pronounced by me on this open Court, this 29th day of March, 2018 under my 

hand and seal of this Court. 

 

 Typed by me and corrected by me: 

 

 Zubee Chaliha, J.M.F.C, Nalbari.  

 

IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G. R. Case No. 1562/2016 

U/s 341/294/392/323 I.P.C 

                                                 

STATE 

-Vs- 

Kutub Ali 

……….Accused 

ANNEXURE :- 

 

1. PROSECUTION WITNESSES :- 
P.W 1: Diganta Barman (Informant), 

P.W 2: Reena Barman, 

P.W 3: Ajit Barman, 

P.W 4: Atowar Ali, 

P.W 5: Kameshwar Baishya (I.O), 

 

2. DEFENCE WITNESSES: 

 NIL. 

3.  EXHIBITS (BY PROSECUTION SIDE): 

     Ext 1: Ezahar, 

 Ext 1(1): Signature of the informant, 

 Ext 2: Sketch map, 

 Ext 2(1): Signature of I.O, 

 Ext 3: Charge sheet no. 143/16, 

 Ext 3(1): Signature of I.O, 
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4.  EXHIBITS (BY DEFENCE SIDE): 

 NIL. 

 

  Typed by me and corrected by me:- 

 

  Zubee Chaliha, J.M.F.C, Nalbari. 


